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The Planned Society and the Lawyer 
By Robert H. Dunlap, of the Los Angeles Bar 
HETHER WE LIKE it or not, these present administrators are as yet fully 
United States have. embarked upon aware. In the solution of many problems 
the planning of our economic life. When created by this mass of federal legisla- 


i such planning begins, its end cannot be 
> foreseen nor can we be sure of the rami- 


fications, problems and questions which may 
and will arise by reason of the adoption of 
some of the details of the plan. Each new 
measure brings with it new problems re- 
quiring in turn new solutions. 

With this assumption by the Government 
of new powers and new functions, a large 
number of concepts regarded as sacrosanct 
by some of the leaders of our profession 
will be subjected to great strain, if not to 
destruction. Most lawyers will have oc- 
casion express their views on these 
politico-economic measures as they affect 
the daily concerns of men and it is quite 
likely that much litigation will occur. 
(Note as “authority” for this prophecy 
of litigation how wrong Justice Miller 
was when he said of the Fourteenth Amend- 
ment, 21 L. Ed. at p. 410, “We doubt very 
much whether any action of a state not 
directed by way of discrimination against 
the negroes as a class or on account of 
their race will ever be held to come within 
the purview of this provision.’ ) 


The New Deal 

In its early stages of the “new deal,” 
startling events which would have seemed 
impossible a short six months ago, occurred 
without much more than passing comment 
by lawyers. 

For example, every bank in the United 
States was closed by an executive order, re- 
citing as its authority a war-time statute 
which had by its terms expired years be- 
fore. Yet no writs were sought, no pro- 
test was urged and no serious public appeal 
was made to constitutional rights which 
quite possibly were infringed by the order. 
The country and the legal profession took 
it calmly. Again, many states framed 
moratorium legislation of doubtful consti- 
tutionality, at least in detail, and no great 
cry of the invasion of constitutional rights 
has yet been heard, although perhaps there 
are rumblings. 

The N. R. A. provides a series of legal 
problems of which probably not even its 


to 


tion, already followed by state action and 
to be amplified later, the legal profession 
must play its part. Will that part be 
played effectively ? 


Revolutionary Changes 

Does the fairly general acquiescence in 
the new deal program thus far mean that 
the Constitution is but growing and _ that 
quietly and, perhaps, in part unconsciously, 
the profession is rationalizing what may be 
characterized as revolutionary changes, or 
does it simply mean that no one has the 
courage to breast the tide or does it mean 
what is informally said by some of us that 
the Constitution is a dead letter? 

It is to be hoped that it is the first 
of the three and that the profession, includ- 
ing primarily its members on the bench, 
will be broad visioned enough to assist in 
another demonstration that the Constitu- 
tion is a flexible instrument and that the 
common law still has the capacity for 
growth, which has been its pride in the 
past. 


‘“Hain’t Seen Nothin’ Yet’ 


Probably no conscious change of mental 
attitude would be necessary for the law- 
yer if there were to be no further develop- 
ments but as Federal Judge Bourquin said 
two years ago, (51 Fed. (2) 180) “you 
hain’t seen nothing yet’”—further changes 
and broader uses of the broad new powers 
of government seem almost a certainty 
in so far as prophecies can ever be certain. 
It is in dealing with these other and as yet 
unknown developments that it would seem 
necessary for the profession to adopt a 
new line of approach, or at least a change 
of emphasis among ideas, if it is to main- 
tain (perhaps regain is a better word) its 
reputation for leadership in the life of the 
nation, and if it is to play the part in our 
time that the lawyers played in the first 
half of the Nineteenth Century, when such 
men as Thomas Ewing exercised a powerful 
influence in the growth and spread of ideas 
in the whole field of culture of great areas 
of a rapidly developing nation. 
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It would seem reasonably apparent that 
the emphasis in legal thought is going to 


Ha, B be changed from the individual to the 


ay 
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group. What is or may seem highly de- 
sirable for the individual may also be ex- 
tremely dangerous to the group. This idea 


/ has been the rationalization of great masses 


of criminal and police legislation in the 
past, but it has not been so clearly ad- 
mitted in dealing with economic enact- 
Are we merely going to count 
noses and pass upon legislation or test 
judicial decisions by the probable imme- 
diate benefit to the greatest number or 
are we going to evaluate the importance to 


ments. 


society of various groups on the basis of 
considerations other than numbers? 


Opportunity for Argument 


More important still, are we going to 
do the evaluating and weighing openly and 
avowedly as “social engineers,” if you will, 
or is it to be done but incidentally and by 
implication only. It would seem that the 
new fields of litigation would afford an 
opportunity for arguments on a high plane 
and for the use of intellectual equipment 
Let us hope it will not be 
mere clever sophistries and catchwords that 
will be heard in courtrooms. It took many 
years for the Supreme Court of the United 
States to get away from the effects of that 
famous catchword “Commerce does not 
begin until manufacture ceases,” and it is 
to he hoped that slogans will not lead either 
the profession at large or the bench into 
error. 


and precision. 


But some one will inquire who is to de- 
termine what is the best social and economic 
theory of the day when economists them- 
selves disagree, and sociologists are little, 


/if any, more definite in their pronounce- 


ments? It is submitted that a Justice 


Holmes, aided by the discussion of well pre- 


} pared counsel, could and would by trial and 
error achieve substantially accurate and 
/ correct results, and he would do it in grace- 
| ful language and by clear logic. 


It is also 
submitted that his kind of flexible mental 


curiosity is needed now more than ever 
before and that determined efforts on the 
part of the individual lawyers will be neces- 
sary to produce a fresh and vital approach 
to the changed order. 

I do not argue that what we are now 
embarked upon is better or worse than the 
days of yesteryear, but it emphatically is 
going to be different. Whether the change 
will be easily and pleasantly accomplished 
will depend very largely upon what rationale 
is used in applying it; with that rationali- 
zation lawyers will have much to do. 


Economic Planning of Life 

If a liberal attitude be not adopted by 
the courts toward the economic and socio- 
logical planning of our lives, we will again 
be treated to the spectacle of repeated 
overrulings by legislative fiat of outmoded 
and unpopular decisions such as occurred 
when Judge Knowlton’s famous announce- 
ment of the fellow servant rule brought on 
workmen’s compensation laws and_ their 
concomitant of millions of dollars of 
legal expense in finding out what these 
laws meant, or it may bring on shamefaced 
and only partly admitted reversals of previ- 
ous decisions as occurred in the federal 
income tax cases, and the prevailing wage 
laws in New York state (compare People 
v. Coler, 166 N. Y. 1 with Campbell v. 
New York City, 244 N. Y. 317). 

There is the danger and probably the cer- 
tainty that some courts will be too liberal 
and that some unsound legislation will be 
upheld, but if past experience be any cri- 
terion it is more likely that much of the 
“new deal’ will receive the same formalis- 
tic and hostile judicial and professional re- 
ception that was accorded the codes in 
New York seventy-five years ago. 

In determining the character of this re- 
ception the bar will play almost a con- 
trolling part, for if we generally adopt— 
and it is quite within the bounds of pos- 
sibility that we will—a pettifogging, in- 
dividualistic, formalistic mental approach, 
we are likely to cause our courts to do the 
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} same and by doing so we will forfeit the 





confidence of the public, none too strong 





fm as it is, in the usefulness of the profession 





and the integrity of the courts. 

Furthermore, it may be that such an 
illiberal attitude may revive the demand for 
) the recall of judicial decisions. 

In any event, the results of judicial ac- 
tion, whether popular or unpopular, will be 
received with greater respect and sympathy 
on the one hand or less criticism on the 
} other if the reasons given be so phrased as 
f to show a more modern approach, and a 

} conscious and frank consideration of new 
theories and doctrines. 












New Technique 
To be specific: We may reach the time 
when counsel can say to the court without 
being laughed at, “Your Honor, in sup- 
port of my position in this case I shall ad- 
vance an entirely novel theory, for which 


there is no previous authority, and which 
runs entirely counter to all of the economic 
theory that either of us learned in college, 
and is sharply at variance with the political 
concepts of the golden decade.” 

This all implies a new technique in the 
practice of our profession, it means not 
merely a searching of the books but more 
than that, it means mental application of a 
concentrated order; it means coming to 
mental grips with difficult and consuming 
problems. But it also means, let it be 
hoped, somewhat of a departure from the 
incubus of the blank form type of law 
practice that has become all too common. 
It means let us also hope, an opportunity 
for that most glorious of adventures—the 
searching out of truth by the blazing of 
new paths and the contribution of new 
ideas and the changing of the form of old 
ones. 





grief, be it 


with the comfort that 


“There is no death! 








Gelen Perrelli 


The Following Resolution and Memorial was Adopted 
at a Directors’ meeting of the Women Lawyers’ Club 
Held at 1400 Chapman Bldg., Los Angeles, California 


WHEREAS, in the passing of Helen Perrelli on the thirtieth day of June, 
1933, the Women Lawyers’ Club has sustained the loss of one of its most 
beloved members, and in order therefore to record a memorial and tribute to her 
memory and to extend to the members of her family deep sympathy in their 


RESOLVED, that Helen Perrelli, in her chosen profession of the law, 
embodied the best and noblest ideals of that profession. 
tary of the Women Lawyers’ Club she won the respect and admiration of her 
fellow-members by her efficiency and enthusiastic cooperation in connection with 
the advancement of the welfare of the club. 
kindliness of her frank and loyal nature endeared her as a friend. Her sudden 
passing in vibrant and vital youth, at the threshold of her career, has come as a 
great shock to the members of this club and to all of those who knew her. 
bow our heads in submission to the eternal laws beyond the grasp of mortal 
understanding, with the hope that some star shines brighter for her passing, 


What seems so ts transition; 
This life of mortal breath 

Is but a suburb of the life elysian, 

Whose portal we call Death.” 


RESOLVED, that this resolution be spread upon the minutes of the Club 
and a copy thereof be sent to the family of Helen Perrelli. 


As Recording Secre- 


Her personal charm and the warm 


We 
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The Myth of Popular Election of Judges 


By Rosalind Goodrich Bates, of the L. A. Bar 


Los Angeles County has a Superior Court appointive bench. 


tional Amendment No. 98, sponsored by the State Bar and which will be voted upon hy 
the electorate of the State at the next general election, has met with some opposition be 
cause of the fallacy that our Superior Court is an elective bench. An examination of th 
following list shows that only two men out of 50 during the last ten years came to th 
bench from the Bar without holding previous political office: 


Status of Fifty Superior Court Judges Re 


bo 


10 


11 
12 


13 
14 


15 
16 


17 


18 
19 
20 
21 


22 


Appointment and Election, Taken From 
the Records of H. B. Blakeley, Secretary 
of the Superior Court, and Frank L. 
Holt, Secretary Municipal Court (Ar- 
ranged in Seniority Order), July 1, 
1933. 


1919 
1921 


Chas. S. Crail Appointed in 


Walton J. Wood Elected in 
From Public Defender’s Office. 
Chas. S. Burnell Elected in 
From City Attorney's Office. 
Victor R. McLucas Appointed in 
Deceased. 
Edwin F. Hahn 
Arthur Keetch Appointed 


Elliot Craig Elected 
From Board of Education. 


Wm. C. Doran Elected 
From Dist. Attorney’s Office. 


Harry R. Archbald Appointed 
Hartley Shaw Appointed 
Frank C. Collier Appointed in 


*Walter S. Gates Elected ir 
Ran for Assembly (Bar). 
Edw. T. Bishop Appointed 
Douglas L. Edmonds Elected in 
From Municipal Crt. Appointed. 
Fletcher Bowron Appointed in 

*Ruben S. Schmidt Elected in 
(Bar). 

Robt. H. Scott Elected in 1927 

From Municipal Crt. Justice of Peace. 
Elected. 


Thos. C. Gould Appointed 
Leon R. Yankwich Appointed 


1921 


1921 


1921 
1922 
1923 


Appointed in 
in 
in 
in 1923 
1923 
1923 
1924 
1924 


in 
in 


~ 


1926 
1926 


in 


1926 


1927 


in 1927 
in 1927 


B. Rey Schauer Appointed in 1927 
Walter J. Desmond Appointed in 1927 
Jos. P. Sproul Appointed in 1927 


23 
24 
25 
26 
27 


28 


29 


30 


3] 
32 
33 
34 
35 
36 
37 
38 


39 
40 
4] 
42 
43 
44 
45 


46 
47 


48 


49 
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Chas. W. Fricke Appointed in 197) 

Wm. Tell Aggeler Appointed in 192” |ectioi 

Emmet H. Wilson Appointed in 1977). . . 

Marshall F. McComb Apptd. in 197) of an 

Myron Westover Elected in 192 Lore 

From Municipal Crt. Appointed. i hae 

Samuel R. Blake Elected in 1939 cent 

From Municipal Crt., Justice of Peace escap 

Appointed. distri 

Dudley S. Valentine Elected in 19317 and 1 

From Municipal Crt. Appointed. § elect 

Caryl M. Sheldon —_ Elected in 193) It is 

From Municipal Crt. Elected. that | 

Lester Wm. Roth Appointed in 1937 ate ! 

Minor Moore Appointed in 193 ye 

Francis J. Heney Appointed in 193! appo 
Chas. E. Haas Appointed in 193) 
Isaac Pacht Appointed in 193 

Clement L. Shinn Appointed in 193] A: 

Lewis Howell Smith Apptd. in 1931) of . 
Georgia P. Bullock Elected in 192 

From Municipal Crt. Appointed. — 


Guy F. Bush 

Henry M. Willis 
Thomas P. White 
Carl A. Stutsman 


Appointed in 
Appointed in 
Appointed in 
Appointed in 


Chas. D. Ballard Appointed in 
W. Turney Fox Appointed in 
Chas. L. Bogue Elected in 


From Municipal Court. 
Robert Walker Kenny Apptd. in 


Wm. J. Palmer Elected in 
From Municipal Court. 


Wm. S. Baird Elected in 


Elected. 


193! 
1931 
193} 
193), 
1931 
1932 
1932 


1932 
1932" 


Appointed. 


1932 


From Municipal Court, Justice of thi 


Peace. Appointed. 


Parker Wood Elected in 193! 
From Municipal Court, Justice 9 
Peace. Elected. 
Harry F. Sewell Appointed in 1933 
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Tendency to Appointment 
That all large cities tend to appoint, even 
though the system is called “election,” is 


indicated by an examination of the ad- 


Constity.’) dress of Albert M. Kales of the Minne- 


sota State Bar Association, given at St. 
Paul, August 20, 1914. Mr. Kales stated: 
“There is, speaking generally, only one 
method of selecting judges, and that is 
by appointment. It is one of our 
most absurd bits of political hypocrisy that 
we actually talk and act as if our judges 
were elected whenever the method of se- 
lection is, in form, by popular election. 
In Wisconsin, where they are proud 
of and satisfied with their so-called elective 
system of judges, I venture to say that the 
method of selecting will be found to be 
ninety per cent appointment and ten per 
cent election. It is impossible to 
escape the conclusion that in a metropolitan 
district with one hundred thousand voters 
and upward, the selection of judges by the 
electorate is practically impossible. 
It is more and more apparent everywhere 
that the selection of judges by the elector- 
ate is a myth, and that in reality all ef- 
forts at election by the people result in the 
development of some sort of extra legal 
appointing power.” 


Indebtedness to Mr. Kales 


After completely reviewing the methods 
of selecting and retaining judges, Mr. 


Kales arrived at almost the identical con- 
clusions of our own State Bar Committee. 
He recommended the appointment by the 
highest appellate tribunal of the State. the 
members of which are subject to the 
electorate, with the statement that “such 
a court is more responsible than the ex- 
ecutive for the due administration of jus- 
tice and the members of it have a stronger 
motive for appointing fit men, as well as 
an excellent opportunity for determining 
the character and ability of lawyers.” 


Mr. Kales’ general conclusion was, that 
an elective chief justice should be given 
the power of appointing the lower courts. 
His plan involved the submission of the 
judge’s name at periodical intervals. At 
such election the only question printed on 
the ballot would be: “Shall judge so-and- 
so be continued in office?” 

No. 98 vests the appointment of the 
Superior Court judges in a board com- 
posed of the chief justice, the presiding 
justice of Division One of the District 
Court of Appeal and the state senator from 
the county. From this list of not more 
than three nor less than two the Governor 
selects. 

Kales’ system of having the judge run 
against his own record is also incorporated 
in our California measure. The question 
to be presented at each election 
“Shall judge so-and-so be retained?” 


is— 








Radio Programs— Station KTM 


ee iid Kent H. Redwine.........................- Sales Tax Administration 
fp eee Sidney Laughlin............................. Moratorium Legislation 
Mie I es doi Congressman Will E. Evans...... Veterans Legislation 
mua See Hon. Lawrence Cobb..................-. State Expenditure 
September 5th.................... Everett W. Mattoon..................... Special Assessments 








Law Review Luncheons 


Two NOTABLE ADDRESSES have 
been made at Law Review Luncheons 
during the past month. The first was by 
J. C. Macfarland, on the subject of the 
new Federal Securities Act, and the second 
by Hon. John F. Dockweiler, Congressman 
trom the 16th Congressional District, Los 
Angeles, and a member of the Los Angeles 


Bar ‘Association. Mr. Dockweiler’s subject 
was the Glass-Steagall Banking Bill. 

Both addresses were clear explanations 
of these somewhat complete subjects, and 
highly instructive to lawyers. Every mem- 
ber should make an effort to attend these 
luncheons, notices of which will appear in 
the legal newspapers. 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and havinga high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NATIONAL BANK 


LOS ANGELES 


32 BANKING OFFICES THROUGHOUT LOS ANGELES 


Fi SEBO EOS OE 





COURT RULES 


Available Now at the Daily Journal Office 


212 Page Loose-leaf compilation of Court Rules and Rules of 
Practice, with New Rules, and Amendments, effective July 1, 1932. 


SUPERIOR COURT—Los Angeles County 

SUPERIOR COURT—Judicial Council Rules 

SUPREME AND APPELLATE COURTS—Judicial Council 
APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles 

MUNICIPAL COURT—Long Beach 

UNITED STATES DISTRICT COURT—Southern District 
COURTS OF ADMIRALTY of the United States 

COURTS OF EQUITY of the United States 





Four amendments, made since the publication, are available, 
in loose-leaf form, at Daily Journal Office, without charge. 


PRICE $1.00 


LOS ANGELES DAILY JOURNAL — 121 North Broadway — MUtual 6138 

















TE SS 





fr 





an | 
powe 
maki 
mem 
set | 
rules 
as i 
subp 
evidi 
clusi 
men 
judg 


LOS ANGELES BAR ASSOCIATION BULLETIN 315 








Arbiter Approves Adolescent Advocates 
Abecedarian Activities 


In one of the briefest and most determinate opinions ever handed down 
from the Supreme bench, Chief Justice William H. Waste pronounced as follows: 


WASTE, C. J. “My attention has been called to, and I am quite interested 
in, the competition among its members being sponsored by the Executive Com- 
mittee of the Junior Barristers, through writing articles on subjects of current 
interest to the legal profession. Participation in such a contest will do much 
to promote helpful research by the members of the organization on matters 
to which they might ordinarily give little thought. The chance of winning 
the substantial monetary prize by those most successful in the contest, although 
a pleasurable incentive during these depressing times, should be a secondary 
consideration. Everyone participating in the contest will benefit greatly 
through the gratification and pleasure that will come from making a worth 
while contribution to the legal profession. The personal satisfaction gained 
from such an accomplishment will, I am sure, repay anyone whole-heartedly 
entering the competition.” 

The judgment is affirmed. 


That the matter has thus been accurately and conclusively adjudicated is no 
longer open to doubt, and it is felt that the above ruling will set a wholesome 
precedent for an unbroken line of decisions in days to come. 

The Junior Barristers’ Legal Article Competition closes on October 15, 
1933. Further information concerning its rules and regulations may be obtained 
by calling Chairman Wm. Howard Nicholas or the office of the Los Angeles 
Bar Association. 

A recent development in the Junior Barrister service program is the voluntary 
offering of assistance by the organization to provide speakers in the local theatres 
to deliver explanatory addresses regarding the National Recovery Act and its 
manifold manifestations. President Jack W. Hardy has appointed Kenneth 
Chantry to handle the details of this part of the campaign and an enthusiastic 
response has demonstrated that the Junior Barristers are eager to be among the 
leaders in the crusade against depression. 





GEORGE KEEFER. 











Bar Regulation by Supreme Court 


HE SUPREME COURT of Illinois 


filed. Provision is made for service on 








Eee 


has recently (April 21st, 1933) issued 
an order appointing commissioners em- 
powered and charged with the duty of 
making investigations into charges against 
members of the bar. The commission so 
set up has power to make all necessary 
rules and by itself, or by such committees 
as it may designate, take evidence, issue 
subpoenas, swear witnesses, transcribe the 
evidence and report to the court its con- 
clusions of fact and law. Such recom- 
mendation will result in an order and 
judgment of the court unless exceptions are 


the defendant of a copy of the findings and 
recommendation. Ten days’ time is given 
for exceptions and twenty days more to 
file the record and proofs, or any desired 
portion of the same. With the record 
must be filed printed abstracts and briefs. 
The commission will select a lawyer to 
file additional! abstracts and briefs, if neces- 
sary, within twenty days, to be answered 
by the defendant in seven days. There- 
upon the court will pass on the matter, and 
enter its judgment. 
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Bar Membership Grows 


Applications Approved Since January 1, 1933 


Bartlett, Lowell E. 
Baxter, Charles 
Becker, J. A. 

Best, Richard 

Bied, Grace 
Brewster, Rena 
Brill, Irwin E. 
Brilliant, Harry Gregory 
Brooks, Irene 
Brooks, Thomas L. 
Bullard, Allan F. 
Bushnell, Robert M. 
Byers, Irving M. 


Campbell, Walter M., Jr. 
Carson, Allan M. 
Case, Hope Imogene 
Cloud, George E. 
Cohn, George 
Collins, Jane 

Collins, Robert Lee 
Cox, Clyde R. 
Creutz, Gregory M. 
Daly, James V. 
Daniels, Burdette J. 
Drucker, Lewis 
DuRoss, Joseph C. 


Eger, A. Gerhard 

Ehler, Howard L. 
Elder, Harriet S. 

Esty, Mary 


Faulds, Robert L. 
Faulkner, Edith A. 
Feiler, Morton E. 
Feinfeld, Anna B. 
Feldman, Edward 
Fetterly, Carl T. 

Fish, Lillian M. 
Frerichs, William Frank 


Geary, Woodbridge K. 
Gittinger, James Alton 
Goldberg, Nathan 
Goldman, David 


Gordon, Winthrop O. 
Gosling, Lynn V. 
Graham, Byron M. 
Greenburg, Jack Carl 


Hall, Gordon, Jr. 
Harris, I. Henry, Jr. 
Hedges, Orris R. 


Henderson, Tom W., Jr. 


Hinson, Victor 
Howlett, E. H. 
Humphrey, Frank L. 
Hurley, Harold J. 
Hurt, Arthur C., Jr. 


Ingebretsen, James C. 
Iverson, Paul E. 


Jeffery, Harold B. 
Johnson, William E., Jr. 
Jones, Arthur A. 
Jordan, Donald W. 
Joyce, Anthony G. 
Junge, Ernest G. 


Kamanski, Paul C. 
Kaplan, Leon 

Kendall, Fred W. 
Murray 
Kinnison, Ray H. 


Keslar, F. 


Knox, Franklin Leonard, Jr. 


Knox, Michael 
Krag, Donald Otto 


Lamoreaux, William E. 
Lane, Glenn A. 

Light, Lawrence Lee 
Lindstrom, Ralph G. 
Lucas, Edwin B. 
MacCarthy, Franklin B. 
MacRae, Thomas 
Magdlen, Robert J. 
Maher, C. J. 
McAlister, W. D. 
Mercola, Thomas D. 
Miller, Arthur J. 
Miller, Fred 


Miller, George R. 
Moses, Walter H. 
Murphy, O. M. 

©'Brien, Percy H. 
Oliver, A. Gordon 
Olson, Milo V. 

O’Shea, Daniel T. 


Parker, Gertrde P. 
Pashgian, John Y. 
Peterman, Lester V. 


_ eR So RID 


Pigatti, Florence Greenman | 


Pressman, Harold O. 
Quigley, Paul J. 
Randolph, W. Neil 
Rubin, Robert J. 


Saidy, Habeeb 
Sargent, Thomas F. 
Schreyer, W. E. 


Shapitric, George Gregory 


Sheffield, John Foster 
Sinram, William M. 
Smoot, Leland P. 
Snow, Taylor H. 
Spence, George L. 
Stahlhut, Ernestine 
Steinberg, Seymour P. 


Taylor, William Morris 
Therieau, Eugene E. 
Tuthill, Arch R. 


Wanamaker, Robert 
Westover, Wyckoff B. 
Wheeler, Robert G. 
Whichello, Fred N. 
Wirin, A. L. 

Wolfe, Charles W. 
Wolfe, LeRoy 
Wolpin, Harry 
Wright, Franklin E. 
Wunsch, Arnold F. 


Young, Samuel P. 


Zacsek, Anna 
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The New Building and Loan Act —Its Effect 
on Withdrawal Rights 


By Laurence B. Martin, of the Long Beach Bar 


HEN THE LEGISLATURE adopted 

the 1931 Building and Loan Act, a 
number of drastic changes were made in 
the previous law. One of the most com- 
plicated problems that arose under the 1931 
Act has to do with the question of the 
withdrawal rights of investors. The new 
law gives the Building and Loan Com- 
missioner very extensive powers. It pro- 
vides for a more rigorous inspection of 
associations, and vests the Commissioner 
with a greater degree of discretion in deal- 
ing with some matters than was possible 
under the old law. When the rights at- 
tempted to be exercised by the associations 
under the 1931 Act conflict with such 
rights as might claim to have been vested 
under the former law, some extremely ex- 
asperating and technical problems come 
into being. The question of the nature and 
extent of the liability of guarantee stock- 
holders in a building and loan association 
is one fraught with many perplexities. The 
most common problems, however, arise as 
an incident to an endeavor on the part of 
a client to withdraw his funds from an 
association. 


Withdrawal Rights 


Most of the investment certificates issued 
in the days gone by had some reference 
to Section 642, Civil Code, which contained 
the essential provisions under the old law 
with regard to withdrawal rights. Like- 
wise, many of these evidences of invest- 
ment referred to the by-laws, rules or regu- 
lations or articles of the association, and 
made them a part of the certificate. Some 
of the by-laws of associations vested in the 
board of directors a right to change in- 
terest rates; others did not. Some of the 
rules and regulations of the associations 
were of such a nature as to give the di- 
rectors a very wide scope of discretion. 
The average investor in a thriving building 
and loan association paid no particular at- 
tention to these provisions in his pass-book 
or evidence of investment, yet at the pres- 
ent time they add an additional element of 
difficulty. How far under such circum- 


stances the board of directors of an asso- 
ciation may go in altering, amending or 
changing the status or rights of a certifi- 
cate holder is a matter that may well be 
debated. 

Rules and Regulations 

Many attorneys in glancing hurriedly 
at the average investment certificate do not 
place any particular importance on the ref- 
erence to the Act, or the by-laws, articles, 
or rules and regulations of the association. 
Failure to examine these may result in con- 
siderable embarrassment, since in the aver- 
age case they play a most important part 
in determining the ultimate rights of an 
investor. There are many millions of 
dollars invested in building and loan as- 
sociations in California. Most of the as- 
sociations are on notice and many are on 
what is called a pro-rata basis. On the 
other hand, there are a number of asso- 
ciations which have not found it neces- 
sary to greatly restrict withdrawals, or to 
fully exercise rights of which they might 
be privileged to avail themselves. 

A building and loan association is often 
confused with the savings bank, and prob- 
ably this is due in part to the fault of the 
associations, since people were once per- 
mitted to freely deposit and withdraw 
funds. However, when it is remembered 
that the primary purpose, at least in theory, 
of the association, is to loan moneys to 
small home owners, and in similar enter- 
prises, it is obvious that institutions of this 
type cannot be liquid, and that unless cer- 
tain protections are thrown around them, 
they might be especially suspectible to dif- 
ficulty, in case of hysterical or unwise de- 
mands for withdrawal. 


Changing Order 

We have witnessed in recent months a 
very great encroachment by the govern- 
ment, both national and state, in various 
forms of private business. In many cases 
this has been by virtue of necessity, rather 
than by choice. The police power of the 
state has been recognized as much greater 
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in its than was ever conceived of 
in the years gone by. Many things are 
approved, or at least excused, on the theory 
that the police power is being exercised 
for the greatest good of the greatest num- 
ber. This is undoubtedly the basis upon 
which many of the provisions of the 1931 
Act must be justified. How far these 
police power measures may be permitted 
to function as against the contention of 
“vested rights” is a question that only the 
courts can decide. 

Under Section 642, old Civil Code, it 
was provided in essence that an investor 
in an association may withdraw upon giv- 
ing thirty days’ notice in writing. When 
the thirty day period expired, according to 
the code section, the withdrawing investor 
was entitled to receive the full amount paid 
in. However, the section goes on to state 
that regardless of the withdrawal rights, 
not more than one-half of the monthly 
receipts in any one month must be ap- 
plied to withdrawals, to that month, with- 
out the consent of the directors. 


sci ype 


Withdrawals Regulated 

This raises two questions: first, whether 
the board must appropriate at least one- 
half of the monthly receipts to withdrawals 
for that month; second, may a lesser sum, 
in the discretion of the board, be appro- 
priated out of monthly receipts, to be ap- 
plied to withdrawals. The section says 
“not more than” one-half must be so ap- 
plied. In view of what follows, it may 
well be contended that at least one-half of 
the monthly receipts shall be appropriated 
to pay withdrawals, since it is provided 
that when the demands of withdrawing in- 
vestors exceed the money applicable to pay- 
ment, the notices of intention to withdraw 
shall be registered in order of filing, and 
payments thereon made in the order in 
which the notices are filed and registered. 

It was undoubtedly assumed that the 
association functioning normally could get 
along on one-half of its monthly revenues. 
Likewise, no one conceived of such eco- 
nomic conditions as we have been going 
through. This, briefly speaking, presents 
the situation existing under the old law, 
in so far as withdrawal rights are con- 
cerned. 


Detailed Plan 
Article Six, Section 6.01, through Sec- 
tion 6.07 of the 1931 Act, contains a 


more detailed plan of paying withdrawing 
investors than the old law. The old law 


was inadequate so far as formulating a 7 
for the | 


sound and complete enactment 


# 


% 
: 
ba 

q 


regulation and administration of associa- § 


tions. 

Section 6.01 provides, in essence, that 
each association must prescribe in its by- 
laws, or by contract with its certificate hold- 
ers, or both, the period of notice of inten- 


tion to withdraw, which shall not be less | 


than thirty days, nor more than 
months. Likewise, each association is given 
the right to prescribe the terms and con- 
ditions of withdrawal in its certificates, 
undess the same shall be contrary to the 
Act. Notices of intention to withdraw 
are required to be in writing, and sent to 
the office of the association. 
must be filed in the order of the time in 
which they are received, and when any 
notice has been on file for the period pre- 
scribed in the agreement, the notice is 
termed a “matured notice.” 


Limitations of Withdrawals 


Section 6.02 is entitled ‘“‘limitations of 
withdrawals,” and embodies the provisions 
which cause most of the trouble between 
associations and investors. Where an asso- 
ciation has on file, generally speaking, over 
three per cent of all outstanding shares 
and investment certificates, it is considered 
an association ‘“‘on notice.” Where over 
fifteen per cent of the value of outstanding 
shares and investment certificates in the 
association have filed notices of withdrawal 
under the circumstances and conditions as 
outlined in Section 6.01, the association is 
defined as being “on a pro-rata basis.” An 


six | 


Such notices k 


association once on notice or on a pro-rata | 


basis must continue to be on notice or on 
a pro-rata basis until it has cleaned up its 
notices of withdrawal, except that an asso- 
ciation on a pro-rata basis may be taken off 
a pro-rata basis when it has reduced its 
notices to less than ten per cent and under 
circumstances defined in Section 6.01, and 
provided the Commissioner approves. 
When an association is on a pro-rata basis 
under the new law, it is considerably re- 
stricted in its activities. For example, if 
an association be on notice only, but not on 
a pro-rata basis, it may pay out not to 
exceed $50.00 a month to any one of its 
investors, and it may do so without requir- 
ing a notice of intention to withdraw, and 
regardless of the nonpayment of any or all 
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matured withdrawal claims. Once the as- 
sociation by reason of the percentage of 
notices of withdrawal finds itself on a pro- 
rata basis, this privilege, and a number of 
other rights, ceases until the association 
has again gone off a pro-rata basis. 


Right of Withdrawal 

Section 6.02 contains some very definite 
restrictions and limitations on the right to 
withdraw. It is provided among other 
things, regardless of whether or not an 
association is on notice or on a pro-rata 
basis, its obligation to pay matured with- 
drawal claims, and the right of certificate 
holders to receive their moneys, shall be 
subordinated to the right of the association 
to pay and to set up reasonable reserves for 


the payment of taxes, assessments, in- 
surance, other sums necessary to protect 
its properties, principal and interest on 


borrowings by the association, interest on 
its certificates, rent, compensation to its 
officers and employees, and such usual and 
ordinary operating expenses as the associa- 
tion may have, including commitments on 
its incomplete loans and investments, ex- 
cept that an association on a pro-rata basis 
or on notice cannot pay dividends on its 
guarantee stock, nor make loans and in- 
vestments except loans and investments pur- 
suant to obligations incurred before it be- 
came an association on notice. Further- 
more, the right of the certificate holder to 
receive his money is restricted to payment 
out of cash on hand or in the bank, pro- 
ceeds from the sale of investments and 
loans, and other cash receipts of such as- 
sociation. The section provides further as 
to the order of payment, and as to detailed 
matters which are of more immediate con- 
sequence. It is likewise provided that the 
provisions of the Act “to the extent that 
the same do not impair the obligations of 
contracts,” cover the withdrawal and other 
rights of all holders of shares and invest- 
ment certificates, regardless of when they 
became such. 


Vested Rights 

Now do the provisions of Section 6.02, 
restricting and amending withdrawal rights, 
govern as to all investors, or do they con- 
stitute an interference with the vested 
rights, or impair the contract between the 
association and the investor? At first glance 
it might seem that the section could not 
be construed as having any substantial af- 


fect on the rights of investors who were 
such prior to the effective date of the Act. 
Section 642, Civil Code, might be con- 
tended to apply. Several things may be 
said as to this situation. Some building 
and loan associations in an excess of cau- 
tion, or perhaps in the exercise of wisdom, 
have pursuaded many of their investors to 
accept new certificates or evidences or in- 
vestment issued after the 1931 Act became 
effective, which certificates refer to the 
1931 Act, and purport to incorporate it 
into the agreement. 

By reason of the adoption of the 1931 
Act, many questions have arisen concern- 
ing the nature and extent of the right of 
an investor whose funds were placed prior 
to the enactment in question, to withdraw 
them. 

The essential steps required to with- 
draw the funds as provided by Section 
642 Civil Code, prior to the adoption of 
the new Act, were very simple, compared 


to the many restrictions and conditions 
which have been imposed by the new 
Act. As to whether or not the with- 


drawal rights of an investor under the 
circumstances outlined above should be con- 
trolled by the former code section or by 
the new law is a matter which will ulti- 
mately have to be decided by the courts. 


Vested Rights 
It is often contended that, when such an 
enactment as the 1931 Act is given a retro- 
active effect in so far as the withdrawal 
rights of the investors are concerned, there 
has been an interference with “vested 
rights.” In the first place, it must be borne 
in mind that many of the provisions of 
the new Act of necessity will have to be 
justified as an exercise of the police power. 
In the second place, the term “vested rights” 
is often loosely used. Our Supreme Court, 
in the case of Stohr v. San Francisco Musi- 
cal Society, 82 Cal. 557, 560-561, said: 
The term ‘vested rights’ is often loosely 
used. If the plaintiff has any right 
which is so fixed that it is not subject 
to change, we think it can only be to 
the fruits which ripened before the 
change was made; in other words, to 
such sums as became due before the 
new by-law was adopted. 


There can be no question but that pres- 
ent day economic conditions will play an im- 
portant part in the courts’ determination of 
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in its than ever conceived of 
in the years gone by. Many things are 
approved, or at least excused, on the theory 
that the police power is being exercised 
for the greatest good of the greatest num- 
ber. This is undoubtedly the basis upon 
which many of the provisions of the 1931 
Act must be justified. How far these 
police power measures may be permitted 
to function as against the contention of 
“vested rights” is a question that only the 
courts can decide. 

Under Section 642, old Civil Code, it 
was provided in essence that an investor 
in an association may withdraw upon giv- 
ing thirty days’ notice in writing. When 
the thirty day period expired, according to 
the code section, the withdrawing investor 
was entitled to receive the full amount paid 
in. However, the section goes on to state 
that regardless of the withdrawal rights, 
not more than one-half of the monthly 
receipts in any one month must be ap- 
plied to withdrawals, to that month, with- 
out the consent of the directors. 


scope was 


Withdrawals Regulated 

This raises two questions: first, whether 
the board must appropriate at least one- 
half of the monthly receipts to withdrawals 
for that month; second, may a lesser sum, 
in the discretion of the board, be appro- 
priated out of monthly receipts, to be ap- 
plied to withdrawals. The section says 
“not more than” one-half must be so ap- 
plied. In view of what follows, it may 
well be contended that at least one-half of 
the monthly receipts shall be appropriated 
to pay withdrawals, since it is provided 
that when the demands of withdrawing in- 
vestors exceed the money applicable to pay- 
ment, the notices of intention to withdraw 
shall be registered in order of filing, and 
payments thereon made in the order in 
which the notices are filed and registered. 

It was undoubtedly assumed that the 
association functioning normally could get 
along on one-half of its monthly revenues. 
Likewise, no one conceived of such eco- 
nomic conditions as we have been going 
through. This, briefly speaking, presents 
the situation existing under the old law, 
in so far as withdrawal rights are con- 
cerned. 


Detailed Plan 
Article Six, Section 6.01, through Sec- 
tion 6.07 of the 1931 Act, contains a 


more detailed plan of paying withdrawing 


investors than the old law. The old law 
was inadequate so far as formulating a 
sound and complete enactment for the 
regulation and administration of associa- 
tions. 

Section 6.01 provides, in essence, that 
each association must prescribe in its by- 
laws, or by contract with its certificate hold- 
ers, or both, the period of notice of inten- 
tion to withdraw, which shall not be less 
than thirty days, nor more than six 
months. Likewise, each association is given 
the right to prescribe the terms and con- 
ditions of withdrawal in its certificates, 
undess the same shall be contrary to the 
Act. Notices of intention to withdraw 
are required to be in writing, and sent to 
the office of the association. Such notices 
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must be filed in the order of the time in | 


which they are received, and when any 
notice has been on file for the period pre- 
scribed in the agreement, the notice is 
termed a “matured notice.” 


Limitations of Withdrawals 


Section 6.02 is entitled ‘“‘limitations of 
withdrawals,” and embodies the provisions 
which cause most of the trouble between 
associations and investors. Where an asso- 
ciation has on file, generally speaking, over 
three per cent of all outstanding shares 
and investment certificates, it is considered 
an association ‘on notice.” Where over 
fifteen per cent of the value of outstanding 
shares and investment certificates in the 
association have filed notices of withdrawal 
under the circumstances and conditions as 
outlined in Section 6.01, the association is 
defined as being “on a pro-rata basis.” An 


Sane 
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association once on notice or on a pro-rata | 


basis must continue to be on notice or on 
a pro-rata basis until it has cleaned up its 
notices of withdrawal, except that an asso- 
ciation on a pro-rata basis may be taken off 
a pro-rata basis when it has reduced its 


notices to less than ten per cent and under | 


circumstances defined in Section 6.01, and 
provided the Commissioner approves. 
When an association is on a pro-rata basis 
under the new law, it is considerably re- 
stricted in its activities. For example, if 
an association be on notice only, but not on 
a pro-rata basis, it may pay out not to 
exceed $50.00 a month to any one of its 
investors, and it may do so without requir- 
ing a notice of intention to withdraw, and 
regardless of the nonpayment of any or all 
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matured withdrawal claims. Once the as- 
sociation by reason of the percentage of 
notices of withdrawal finds itself on a pro- 
rata basis, this privilege, and a number of 
other rights, ceases until the association 
has again gone off a pro-rata basis. 


Right of Withdrawal 

Section 6.02 contains some very definite 
restrictions and limitations on the right to 
withdraw. It is provided among other 
things, regardless of whether or not an 
association is on notice or on a pro-rata 
basis, its obligation to pay matured with- 
drawal claims, and the right of certificate 
holders to receive their moneys, shall be 
subordinated to the right of the association 
to pay and to set up reasonable reserves for 
the payment of taxes, assessments, in- 
surance, other sums necessary to protect 
its properties, principal and interest on 
borrowings by the association, interest on 
its certificates, rent, compensation to its 
officers and employees, and such usual and 
ordinary operating expenses as the associa- 
tion may have, including commitments on 
its incomplete loans and investments, ex- 
cept that an association on a pro-rata basis 
or on notice cannot pay dividends on its 
guarantee stock, nor make loans and in- 
vestments except loans and investments pur- 
suant to obligations incurred before it be- 
came an association on notice. Further- 
more, the right of the certificate holder to 
receive his money is restricted to payment 
out of cash on hand or in the bank, pro- 
ceeds from the sale of investments and 
loans, and other cash receipts of such as- 
sociation. The section provides further as 
to the order of payment, and as to detailed 
matters which are of more immediate con- 
sequence. It is likewise provided that the 
provisions of the Act “to the extent that 
the same do not impair the obligations of 
contracts,” cover the withdrawal and other 
rights of all holders of shares and invest- 
ment certificates, regardless of when they 
became such. 


Vested Rights 


Now do the provisions of Section 6.02, 
restricting and amending withdrawal rights, 
govern as to all investors, or do they con- 
stitute an interference with the vested 
rights, or impair the contract between the 
association and the investor? At first glance 
it might seem that the section could not 
be construed as having any substantial af- 


fect on the rights of investors who were 
such prior to the effective date of the Act. 
Section 642, Civil Code, might be con- 
tended to apply. Several things may be 
said as to this situation. Some building 
and loan associations in an excess of cau- 
tion, or perhaps in the exercise of wisdom, 
have pursuaded many of their investors to 
accept new certificates or evidences or in- 
vestment issued after the 1931 Act became 
effective, which certificates refer to the 
1931 Act, and purport to incorporate it 
into the agreement. 

By reason of the adoption of the 1931 
Act, many questions have arisen concern- 
ing the nature and extent of the right of 
an investor whose funds were placed prior 
to the enactment in question, to withdraw 
them. 

The essential steps required to with- 
draw the funds as provided by Section 
642 Civil Code, prior to the adoption of 
the new Act, were very simple, compared 


to the many restrictions and conditions 
which have been imposed by the new 
Act. As to whether or not the with- 


drawal rights of an investor under the 
circumstances outlined above should be con- 
trolled by the former code section or by 
the new law is a matter which will ulti- 
mately have to be decided by the courts. 


Vested Rights 


It is often contended that, when such an 
enactment as the 1931 Act is given a retro- 
active effect in so far as the withdrawal 
rights of the investors are concerned, there 
has been an interference with “vested 
rights.” In the first place, it must be borne 
in mind that many of the provisions of 
the new Act of necessity will have to be 
justified as an exercise of the police power. 
In the second place, the term “vested rights” 
is often loosely used. Our Supreme Court, 
in the case of Stohr v. San Francisco Musi- 


cal Society, 82 Cal. 557, 560-561, said: 


The term ‘vested rights’ is often loosely 
used. If the plaintiff has any right 
which is so fixed that it is not subject 
to change, we think it can only be to 
the fruits which ripened before the 
change was made; in other words, to 
such sums as became due before the 
new by-law was adopted. 


There can be no question but that pres- 
ent day economic conditions will play an im- 
portant part in the courts’ determination of 
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the constitutionality of many of the pro- 
visions of the new law. Such provisions as 
extend the right and power of the Build- 
ing and Loan Commissioner to guide and 
supervise the associations are undoubtedly 
valid. In other matters, it may be 
sential to rely heavily on the police power. 
The United States Supreme Court, in the 
case of Manigault v. Spring, 199 U. S. 473, 
480, remarked that: 

It is a settled law of this Court that 
interdiction of statutes impairing the ab- 
rogation of contracts does not prevent 
the state from exercising such powers as 
are vested in it for the promotion of the 
common weal, or are necessary for the 
general good of the public, though con- 
tracts previously entered into between 
individuals may thereby be affected. 


es- 


In a later case, that of Atlantic Coast 
Line v. Goldsboro, 232 U. S. 549, 558, the 
Supreme Court further stated: 

For it is settled that neither the “con- 
tract” clause nor the “due process” clause 
has the effect of overriding the power 
of the State to establish all regulations 
that are reasonably necessary to secure 
the health, safety, good order, comfort, 
or general welfare of the community; 
that this power can neither be abdicated 
nor bargained away and is inalienable 
even by express grant; and that all 
contract and property rights are held 
subject to its fair exercise. 


Police Power 

In a 1928 Arkansas case, that of Hol- 
land v. Nakdimen, 9 S. W. 2d, 307, the 
court, in discussing financial institutions, 
recognized clearly that they are so affected 
with the public interest that even existing 
contracts may be altered within certain 
limits by the exercise of the police power 
vested in the state. 


Creatures of State 


Building and loan associations, like banks, 
are creatures of the state, and exist to 
carry out certain objects and purposes 
which the state has deemed beneficial or 
essential to the happiness and welfare of 
the people. 

The Ohio Supreme Court, in State v. 
Massilon Savings and Loan Company, 143 
N. E. 894, 895, remarked that: 

Independent of the Ohio constitutional 
provision giving the right to the Legis- 











lature to alter or repeal corporate law 
from time to time, undoubtedly the state| 
had the right to supervise and control,§ 
in the exercise of its police power, th® 
functions and activities of these corpora) 
tions created by it. 

See, also, Brady v. Mattern (Ta.) 100 N. 
W. 358. 

Our own Supreme Court, in Market 
Street Ry. Co. v. Hellman, 109 Cal. 571.5 
584, recognized this same underlying prin- 7 
ciple when it said: ' 

When an individual becomes a stock- 7 

holder in a corporation, it is with the 7 
implied assent on his part to the right ® 
of the Legislature to alter and amend 
the law within the scope of the constitu. 
tional provision, and is as binding upon 
him as a contract to like effect of his 
own making would be. 








See, also, Leach v. Commercial Savings 
Bank, 205 Ta. 1154, 213 N. W. 517, at 521.5 

Sections 6.01 through 6.08 of Article 6) 
of the new law outline in detail the require-/ 
ments which a withdrawing investor must! 
comply with, or which he must show to 
exist before he can claim any privilege to 
have his funds paid to him. 

Likewise, when the association is on 
notice or on a pro rata basis, it is not 
required to pay the claim except from its] 
cash on hand or in the bank, or from) 
proceeds of investments and loans, and; 
other cash receipts of the association. 
There are some additional conditions which! 
are imposed, but these mentioned are suf-7 
ficient to illustrate the fact that the in- 
vestor in many associations will have to 
wait a long time before he can expect his 
money. 


Construing Contract 


It may well be that in certain instances, 
the courts, in construing the terms of the 
contract between the association and _ the 
investor, will hold that the investor is sub- 
ject to the terms and provisions of the 
new law. In other instances, the decla- 
rations contained in the certificates or pass 7 
books may be such as to force the court to) 
hold the association obligated to pay, rey 
gardless of the provisions of the new Act) 

Very little money, comparatively speak- 
ing, has been invested in associations since 
the new law became effective. Thus, if the 
new law was held not to apply a very con- 
siderable hardship would be worked on the 
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associations in the administration of their 
affairs, and endeavoring to effect uniform 
policies. Bookkeeping and accounting prob- 
lems, aside from the question of meeting 
their pressing obligations, would loom large 
on the horizon. 


Right to Regulate 


Thus, it is entirely likely that the courts 
will go a long way to hold the new act 
applicable under the inherent right of the 
state to regulate and control through the 
police power the activities of corporations 
organized under its laws. It may also be 
argued that until the required notice of 
withdrawal has been filed, there can be no 
such thing as a “‘vested right” so as to be 
subject to a possible impairment. 

In case of Huber v. Home Savings and 
Loan Association (1918) 99 Wash. 593, 
169 Pac. 979, the Supreme Court of the 
State of Washington decided that terms 
of a new act applied in the matter of the 
investor’s withdrawal rights. 


No Impairment 


There are, of course, numerous authori- 
ties to the effect that the right of the state 
to exercise its police power is inherent and 
is not an “impairment” of obligations, un- 
less the power has been abased, or its exer- 
cise is held improper under the circum- 
stances. 

There are two very late cases, each in- 
volving a building and loan association, 
which probably deal as extensively as any 
modern adjudications, with the problems 
which we have been discussing. They are 
the cases of Fornatero v. Atlantic Coast 
Building and Loan Association, and Ro- 
mano v. Atlantic Coast Building and Loan 
Association (1932 N. J.) 163 Atl. 240, 243. 


What the Legislature did by the 
Amendment of 1932, it seems to me, 
was to bolster up the ultimate result, 
i. @, assured, more nearly, that there 
would be an ultimate payment of with- 
drawals without jeopardizing the very 
life of the association and thereby se- 
cured to the member the payment of his 
withdrawal in such manner that the pay- 
ment thereof might not destroy mutuality 
and equal participation in assets and 
losses. 

The reservation in the Legislature to 
repeal and alter existing statutes (the 


police power) has received the sanction 
of the courts even when it affected vested 
rights. 

In Union Dry Goods Co. vs. Pub. 
Serv. Corp., 248 U. S. 372, Mr. Justice 
Clarke said: 

It is the settled law of this court 
that the interdiction of statutes impair- 
ing the obligation of contracts does 
not prevent the State from properly 
exercising such powers—for the gen- 
eral good of the public, though con- 
tracts previously entered into between 
individuals may thereby be affected. 


Some Hardships 

It must be remembered in considering the 
problems of a building and loan association 
that under even the old code section the 
right of the investor to withdraw did not 
become matured until after he had filed his 
notice of intention. Thus, under both the 
new and old law, it may be urged that the 
contract between the association and the 
investor was always subject to the possi- 
bility that in the interim, before the right 
of the investor became matured, after the 
filing of his notice of intention to with- 
draw, the police power of the state might 
intervene and impose some certain require- 
ments and regulations. The new enact- 
ment does not in any sense affect the ul- 
timate right of the investor to receive his 
money. At least, this is true in theory. 

As a practical matter, of course, if the 
association can set up aé_ reserve to 
cover all the items mentioned in the statute, 
and to which reference has been made, it 
would be a very long time before some 
investors would receive their funds. It 
must be conceded that the new law, as 
applied literally, will work some hard- 
ships. That is true as to any enactment 
[It is largely a question of whether or not 
the benefits to be derived under the new 
law in the light of present-day economic 
conditions are such as to justify these 
rather stringent provisions restricting with- 
drawal rights. Considering the millions 
of dollars invested in building and loan 
associations in our state a most serious 
situation would arise if great pressure 
could be brought on all of them through 
panic or fear on the part of the investors. 
The case of Coombs v. Getz (U. S. Su- 
preme Court), 76 L. Ed. 572, might off- 
hand seem to have a bearing on these ques- 
tions. 
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Virtually all of the certificates of in- 
vestment provide that they are issued sub- 
ject to the state law, or to the code section, 
and there is thus not only an implied, but a 
literal subjection of the rights of the in- 
vestors to some regulation by the state. 

In the past several months we have 
witnessed the exercise of the police power 
by the state in connection with controlling 
and regulating banks, corporations of va- 
rious kinds, as well as building and loan 


associations. How far our own courts, 
and the Supreme Court of the United 
States, will go in sustaining these exten- 


sions of the use of the police power is 
something that can only be determined by 
the actual decisions of the court. Be this 


as it may, it is believed that the decis- 
ions to which reference has been made, do 
point the way toward the probable so- 
lution of these difficult situations by our 
courts. The great tendency of the courts 
of today is undoubtedly the recognition 
of the important part that economic con- 
ditions play in an interpretation of the law. 

It would seem difficult to escape the con- 
clusion that probably the courts will hold 
that the police power vested in the state is 
broad enough in its scope to give the state 
a right to prescribe these rather extensive 
and detailed conditions and requirements 
surrounding the privilege of an investor 
to withdraw his funds from a_ building 
and loan association. 
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